BEFORE THE UNI TED STATES NUCLEAR REGULATCRY COW SSI ON
EXECQUTI VE D RECTOR GF CPERATI ONS

I N THE MATTER CF: STATE G- UTAH
2.206 PETI TI ON
PR VATE FUEL STCRAGE, LLC

Part 72 License Submtta

N N N N N N

O June 25, 1997 Private Fuel Storage, LLC (PFS) filed an
application with the Nucl ear Regul atory Conmmssion (NRC) to
construct and operate an i ndependent spent fuel storage
installation (ISFSI) on the Skull Valley Band of CGoshute | ndian
reservation

Even after a brief perusal of the PFS submttal, it is
apparent that the application is so devoid of substantive detai
as to make its review neani ngless. Accordingly, the State of
U ah requests the NRC to find the application "inconplete,"”
return the application to PFS, and not accept an application from
PFS until such tine as PFS can craft an application that contains
sufficient detail to neet the requirenments of 10 CFR Part 72. It
is a waste of time and resources for the NRC, the State, and
other interested nmenbers of the public, to begin evaluating and
adjudicating the nerits of such a hollow application.

This petition is filed by the Executive D rector, Departnent
of Environnental Quality, on behalf of the State of Wah pursuant
to 10 CFR 8§ 2.206(a) which states, in relevant part:

Any person may file a request to institute a proceedi ng
pursuant to 8 2.202 to nodify, suspend, or revoke a
license, or for such other action as nay be proper
(enphasi s added) .

The Comm ssion, under 10 CFR 8§ 2.202(a), "nmay institute a

proceedi ng to nodi fy, suspend or revoke a license or to t ake such
other action as may be proper " by serving an order on a person
subject to the jurisdiction of the GCommssion. By submtting an

| SFSI |icense application, PFSis subject to the Comm ssion's
jurisdiction.

BASI S FOR THE REQUEST:
In the preanble to Part 72 final rul emaking, the Conmm ssion

states that it devel oped Part 72 as "a one step |icensing
procedure requiring only one application and one SAR [ Safety



Analysis Report]." 45 Fed. Reg. 74,693 at 74,964 (Novenber 12,
1980). The Comm ssion went on to expl ain:

The single license granted under Part 72 prior to the
start of construction requires considerable detail in
the license application, particularly in the SAR
There nust be sufficient detail to: (1) Support the
findings enunerated in § 72.31 [renunbered as § 72.40]
for the issuance of a license, and (2) Serve as the
bases for both the license conditions applicable to
design and construction and the |icense conditions,

i ncl udi ng techni cal specifications, applicable to
oper ati ons.

Id. at 74, 695.

As to the scope of the Environnental Report, the Conmm ssion
directed that it is "an evaluation of the environnental inpact of
the ISFSI on the region in which it is located, including the
transportation that is involved." Id.

Aven this direction by the GComm ssion, the NRC staff should
not be hesitant in rejecting PFS s application if it does not
contain sufficient detail about |ISFSI design, construction,
techni cal specifications, and operations, and the regi ona
effects, including transportation, of activities relating to the
| SFSI.  This 2.206 petition points out sonme obvious deficiencies
in PFS s application. However, the petition does not purport to
be a conpilation of all the deficiencies in PFS s application.

1. Corporate I nfornation

First of all, who is Private Fuel Storage, LLC? The License
Application (LA) nentions that it is "alimted liability conpany
owned by eight US wutilities." LAp. 1-3. Those utilities are
unnanmed; however, PFS lists individuals fromseven nucl ear power
utilities as directors of PFS. LA p. 1-10. PFS states that each
menber utility selects one nenber of the Board of Managers. SAR
p. 9.1-1. Even reading between the |ines one cannot ascertain
the name of the eighth utility nmenber of the consortium-- or are
there now only seven nenbers? Wiile there is a genera
di scussi on about staffing positions and such unsupported
statenents as "[t]he Board will ensure the appropriate financial
stability is maintained on an operating basis" (SAR p. 9.1-3),
there is no description of the assets of the limted liability
conpany nor is there nention or copy of alimted liability
conpany agr eenent .



2. Fi nanci al I nformation

The submttal is as equally devoid of specifics about
financial information as it is about the underlying corporation.
For exanple, the License Application estinmates total construction
costs at $100 mllion, "including site preparation; construction
of the access road, admnistration building, visitors center,
security and heal th physics buil ding, operations and nai nt enance
bui | di ng, canister transfer building and storage pads;
procurenent of canister transfer and transport equi pnent; and
transportation corridor construction.” LA p. 1-5. CQConstruction
costs are mneani ngl ess and cannot be eval uated unl ess each portion
of the construction costs is specified and the basis for each
cost estimate is provided.

The applicati on does not denonstrate that PFS “either
possesses the necessary funds, or ... has reasonabl e assurance of
obt ai ning the necessary funds” as required by 10 CFR § 72.22(e).
The applicant indicates that it plans for each of the eight

consortiumnenbers to contribute an additional $6 mlli on, i.e. a

total of $48 mllion. LA p. 1-5. However, the application does
not include pertinent portions of subscription agreenents or
other legally binding cormtnents to give any assurance of
obt ai ni ng necessary funds.

The amount of equity contributions is dependent upon the
nunber of PFS nenbers; thus the anmount of available funds is
affected by any withdrawing utility nenber. In fact, the nunber
of nmenber utilities has already decreased since the fornmation of
the consortium PFS was initially organized with eleven utility
menbers. At this tine, eight (or nmaybe seven) utilities renain.
Wt hout adequate docunentation, PFS has not shown it either
possesses the necessary funds or has reasonabl e assurance of
obt ai ni ng the funds.

PFS al so plans to raise additional capital though “Service
Agreenents” with custonmers. LA p. 1-5. Based on PFS' s own
estimates, at a mninumit nust raise an additional $52 mllion
to conpl ete construction. PFS nust denonstrate “reasonabl e
assurance of obtaining the necessary funds” not sinply a
mechani smfor obtaining funds. Furthernore, the terns of the
service agreenents are not even provided, including itens such as
costs, periodic terns, liability, performance, and breach
cl auses.

To show it has reasonabl e assurances of obtaining funds, PFS
shoul d docunent an existing nmarket and the coormtnent of a
sufficient nunber of service agreenents to fully fund



construction of the facility. The applicant inplies that 15, 000
MIU of storage commtnents woul d be adequate to fund
construction. LA p. 1-5. The applicant has not substantiated how
storage commtnents for 15,000 MI'Us woul d be adequate. In
addition, there nust also be sufficient funds commtted for
operati on, decomm ssioning, and contingencies for the nunber of
casks contracted to fund construction.

PFS nmentions an option to finance construction costs through
debt financing secured by service agreenents. LA p. 1-6.
Simlarly, debt financing will not be viable until a m ni num
val ue of service agreenents is commtted.

The |icense applicant nust show that it has the necessary
funds to cover the "[e]stinmated operating costs over the planned
life of the ISFSI." 10 CFR 72.22(e)(2). PFS aggregates al
direct costs into one lunp sumof $100 mllion for "initial costs
to site the facility, the costs to engi neer and construct the
facility and annual costs associated with the Tribal |ease,
mai nt enance, operation, transportation, security, |icense fees,
and taxes." ERp. 7.3-1. PRSlists total life cycle cost for
the facility and its operation at $1.526 billion (40 year life)
or $1.125 billion (20 year life). Id.

The gross direct costs |listed by PFS are neani ngl ess and
i npossi bl e to eval uate and nust be broken out into categories
that are capable of evaluation. For exanple, there is no nmention
of the cost to lease land for the site or any other paynents to
the Indian tribe for allowing the siting of the ISFSI on its
reservation. PFS states that an indirect benefit of the |ISFSI
"include paynments to Tooel e County as cask surcharges." ER p.
7.2-3. How nuch does PFS anticipate that it nust pay as cask
surcharges? Are there other paynments to State or | ocal
governnental entities that PFS will nmake as part of its expense
to operate the I SFSI, such as energency services and ot her
infrastructure needs? Wat are the transportation costs? Again,
a nmeani ngful review of financial assurance cannot begin unl ess
all expenses are adequately descri bed.

A Part 72 license application nust include a proposed
decomm ssioning plan that al so contains a decomm ssi oni ng fundi ng
plan. 10 CFR 8§ 72.30(a), (b). The decomm ssioning plan *nust
include a cost estimate for decomm ssioning and a description of
the nethod of assuring funds for decomm ssioning ..., including
means of adjusting cost estimates and associ ated funding | evel s
periodically over the |life of the ISFSI.” 10 CFR 8§ 72.30(b). A
cost estimate, method of funding, and method of adjusting cost
estinmates are specified in the license application. L.A pp. 1-
7,8. However, the application does not provide adequate
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information to evaluate or substantiate the cost estinate,
fundi ng nmet hod, or method of adjusting. Nor does the application
describe howit will conply with NRC Regul atory Qui de 3. 66.

The |icense application does not provide any financial
i nformation beyond nere hypot hetical scenarios to substantiate
that PFS “possesses the necessary funds” or “reasonabl e assurance
of obtaining the necessary funds” to warrant the NRC accepting
the license application for review

3. Legal Rght to Use or Control Land

Anot her obvi ous and fundanental question not addressed in
the submttal is what |egal right does PFS have to use and
control the land on which it intends to conduct activities
relating to the storage facility. There is no discussion or
docunentati on about PFS' s right to use land for the facility
site, the transfer point, road w dening or construction of a
railroad spur

There is a passing reference to a | ease between PFS and the
Skull Valley Band of Goshutes; however, a copy of the |lease is
not provided. The application is devoid of any docunentation
showi ng that PFS has |legal authority to use the site for the term
of the license. It is useless for PFS to address facility
construction, restricted areas, access roads etc., if it cannot
denonstrate that it has a property right to conduct or control
these activities. Such a glaring omssion rai ses questions such
as: Wat are the terns of the | ease? Under what conditions can
the | ease be termnated? As the |andowner of the ISFSI site,
shoul d the Skull Valley Band of Goshutes be required to be joined
with PFS as the |icensee?

PFS nerely states that the internodal transfer point wll be
| ocated at the Union Pacific Railroad mainline and Interstate 80.
There is no discussion about the right to construct and use any
of the land at the transfer point. It appears that Union Pacific
may have a 100 foot right-of-way parallel to the mainline ( see 43
USC § 934); however, fromthe enclosed plat nmap, it can be seen
that the nmajor | andowner around Tinpie junction is Cargill Inc.
Exh 1. What | egal arrangenents, if any, has PFS nade to use
land to construct a transfer facility?

PFS cavalierly states that it may construct a rail spur
parallel to the existing Skull Valley Road. ER p. 3.2-5. There
is absolutely no discussion about PFS' s right to use any property
for such an undertaking. Nor is there any discussion of PFS s



legal right to undertake the required w dening of Skull Valley
Road to accommodat e heavy haul truck transportation of the casks.
The | oaded haul trucks are expected to weigh 142 tons and are
twelve feet wide. SARp. 4.5-4. The existing Skull Valley Road
pavenent is 22-24 feet wide. ER p. 3.2-5.

Fromthe plat map it can be seen that the rail line is on
the north side of Interstate 80--the proposed | SFSI woul d be 24
mles to the south along Skull Valley Road. By necessity, any
rail spur would have to be built over or under Interstate 80.
The existing underpass is controlled by the State of W ah.
Moreover, the underpass is restricted in size and would need to
be nodified to accommodate rail tracks or road w dening. Exh. 2.
Any nodification to the underpass requires the permssion of the
State and the Federal H ghway Adm nistration. The application is
devoi d of any neani ngful discussion of these fundanental facts.
| f PFS can overcone the constraints of noving the casks fromthe
mai nline of f-1oading point north of Interstate 80 to the south
side of the freeway, it nust then denonstrate that it has
permssion to use the land parallel to Skull Valley Road to
construct the 24 mle long rail spur to the |ISFSl.

The ER suggests that the rail spur would be six feet from
the existing Skull Valley Road. See e.g., ERp. 3.2-6. Wile
the description in the ERis inconplete, one assunes that PFS
intends to use property under the control of the governnental
entity that has jurisdiction over Skull Valley Road. Again, the
application is deficient not only in adequately describing the
size of any right-of-way associated with the public road, but
also in providing informati on about PFS' s legal right to use the
property. Even if PFS obtained approval fromthe governnenta
entity for such a use, PFS has not denonstrated that building a
rail spur in that area is permssible. |If Skull Valley Road and
any rights-of-way were established by easenent or other
perm ssive use, the construction of a rail spur woul d be outside
t he scope of established permssive uses and an infringenment on
exi sting property rights.

The follow ng statenent in the Environnmental Report is an
excel l ent exanple of the applicant's inability to submt a
conpl ete and neani ngful application:

An analysis to evaluate two transportation
corridor alternatives (Internodal transfer
poi nt/ Skull Val | ey Road i nprovenents and
railroad spur) for transporting the shipping
casks fromthe railroad mainline to PFSF wi | |
be prepared.



ERp. 9.5-1 ( see also SARp. 1.4-1). There is silence on the
part of the applicant as to when the analysis will be done.

Under st andi ng how PFS is going to transport the spent fuel
casks fromthe mainline at Tinpie junction to the facility is an
integral piece of the license application and is required by 10
CFR § 72.108. UWnlike nuclear power plant licenses that require a
license for both construction and operation, NRC has chosen to
make an I SFSI Part 72 license a "one step |icensing procedure.”
Furt hernore, the Conmm ssion agreed with comrents to Part 72
rul emaking that "the transportation involved in fuel shiprments to
an | SFSI could be an inportant consideration in an eval uati on of
site suitability. This mght be particularly true of a |arge
installation.” 45 Fed. Reg. 74,693 at 74,698 (1980). The PFS
application is for storage of 4,000 spent fuel casks, which is
indeed a very large installation. Neither NRC nor the public can
begin to evaluate the health, safety and environnental effects of
transportation of the casks fromthe railroad nmainline to the
proposed facility without a nore meani ngful description fromthe
appl i cant.

4. The Transfer Point

In addition to failing to docunent that it has the | ega
right to use land at Tinpie junction to construct a transfer
building (as depicted in ER Fig. 3.2-1), PFS has offered no
di scussi on what soever about how it will handle off-Ioadi ng casks
fromrailcar to truck. PFS brushes over the issue by stating:

"At the internodal transfer point will be a short rail siding and
a pre-engi neered netal building, which will house a gantry crane
for cask transfer.”" ERp. 3.2-5. The SAR 4.5.4.1 also gl osses
over internodal transfer.

The applicant cannot satisfy 10 CFR § 51.45, § 72.32 or §
72.108 wi thout addressing cask handling at the internodal
transfer point. Some obvi ous unanswered questions are: How many
casks will be shipped in each shipnent and what is the shipnent
frequency (the applicant's anticipated yearly shipnent of 100-200
casks is too vague to evaluate health, safety and environnental
concerns). Wat steps are involved in transferring the casks
fromrailbed to heavy haul truck? Wat personnel are involved in
internodal transfer? Wat energency plans are associated with
the transfer facility? Wat energency equi pnent will be | ocated
on site? Howlong will the casks be |ocated at the transfer
point? Were will the casks be stored while awaiting transfer?
What physical structures will be built to maintain security of
the casks at the transfer point? Wat security personnel and



procedures will PFS provide to protect the casks at the transfer
point? WIIl the transfer facility require a separate NRC
l'i cense?

PFS has failed to docunent how it can build a rail spur to
the ISFSI and has also failed to docunent the functioning of the
internodal transfer point. Taken together, these two factors
al one should be sufficient for NRCto reject PFS s application.

5. Cont i ngency Measures

(n cask receipt, PFS states it will conduct contam nation
surveys after renoving the shipping cask |id but before renoving
the canister fromthe shipping cask. LA App. A p. TS 19. If
contamnation is found, PFS proposes to return the canister and
shipping cask to the generating reactor for decontam nati on.

The accessi bl e external surfaces of the canister with just lid
renmoval will be l[imted and not all contam nati on nmay be
detected. Thus, it is possible that PFS nay accept contam nated
cani sters for storage.

PFS has not provi ded procedures for returning casks to the
generating reactor. The SAR indicates that the casks will be
i nspected for damage prior to Aaccepting (@ the cask and before it
enters the Restricted A°rea. SAR p. 5.1-4. |If the casks are
darmaged or do not neet the criteria specified in LA App. A p
TS 19, where will the casks be housed prior shipnent? How w l
PFS determ ne appropriate handling and preparation for shiprent?
By what transportation node will the cask be shipped? WII
enmer gency response personnel escort the | eaking cask back to the
reactor?

PFS has not di scussed what nmeasures it will take if casks
| eak or contam nation ot herw se appears during the 20 or 40 year
storage period. Sending such casks back to the reactor may not
be an option for several reasons, such as: PFS does not have the
facilities to repackage contam nated cani sters, the casks may be
too contamnated to transport, or the nuclear power plant from
which the fuel originated may have been decomm ssi oned.

Part of PFS' s justification for the need for the facility
(ER 1.2) and the facility's direct benefits (ER 7.2.1) is that
reactors that have reached the end of their operating life may be
conpl etely deconm ssioned if spent fuel could be shipped off-
site. See also ERp. 8.1-2,3. Accepting fuel rods fromfully
decomm ssi oned reactors enhances the need for PFS to adequately

Id.



describe howit will deal with contam nated casks over the life
of the storage facility.

Anot her glaring omssion fromthe submttal is the |ack of
conti ngency neasures if, for some reason, the |l ease is termnated
before the expiration of the license (failure to disclosure | ease
termnation conditions is yet another reason necessitating public
scrutiny of the lease). This situation would be critical if the
nucl ear power plant where the fuel originated was deconm ssi oned
and a permanent repository was not avail abl e.

ACTI ON REQUESTED

The State of Wah requests NRC to not accept the PFS Part 72
l'icence submttal because of its gross deficiencies and
i nconpl et eness.

The reasons stated above do not attenpt to point out all the
deficiencies in the PFS submttal, however, they do show

(1) PFS has failed to submt adequate corporate or financia
i nformation;

(2) PFS has not shown that it has the legal right to use
|l and for construction of the ISFSI or internodal transfer
facility.

(3) PFS has not shown that it has a legal right to nodify
to Skull Valley Road to accommodate its heavy haul trucks or
use of the public right-of-way to construct a rail spur

(4 PFS conpletely fails to address howit will build a
rail spur connecting the mainline on the north side of 1-80
to Skull Valley Road on the south side of 1-80 and PFS al so
fails to address details about the internodal transfer
option.

(5 PFS has failed to devel op any conti ngency neasures for
casks that nay becone contamnated during storage and it has
not addressed what neasures it will take if its lease with
the the Indian tribe prematurely or unexpectedly term nates
bef ore a pernmanent repository is available or when the
generating reactor has been deconmm ssi oned.

The application is often sinply a restatenent of the NRC
regul ations wth a general coomtnent to neet those requirenents



at sone unspecified future date. It is a waste of NRC, State of
Wah and the public's resources to review and comment on an
application that |acks even the basic details required by Part
72. The Comm ssion has directed that NRC s one stop |icensing
procedure requires "considerable detail." The PFS submttal
falls woefully short of considerable detail and shoul d not be
accepted and docketed by NRC staff.

DATED thi s day of , 1997

Respectful ly submtted,

STATE GF UTAH BY AND THROUGH THE UTAH
DEPARTMENT CF ENVI RONMVENTAL QUALI TY

D anne R N el son, Ph.D.
Executive D rector

168 North 1950 Vest

Salt Lake Gty, UT 84116

Pl ease direct correspondence to:

Deni se Chancel | or
Attorney for Petitioner
Wah Attorney CGeneral's Ofice
160 East 300 South, 5th Fl oor
P. O Box 140873
Salt Lake Gty UT 84114-0873
Tel ephone (801) 366-0286;
Fax (801) 366-0293
CERTI FI CATE OF MAI LI NG

This is to certify that the original of this 2.206 petition was
mai | ed, Federal Express, to:

Executive Drector for Q(perations,
U S. Nucl ear Regul atory GComm ssion
Washi ngton DC 20555

and that copies of this petition were nmailed, first class postage
prepaid to the follow ng:
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John D. Parkyn, Chairnman of the Board

Private Fuel Storage, LLC
P.Q Box 4010
La CGosse W 54602-4010

Leon Bear, Chairmnman

Skull Vall ey Band of Goshute
Skull Valley Reservation
P.Q Box 150

QGantsville, UT 84029

Mark Delligatti

U S. Nucl ear Regul atory Comm ssi on

Spent Fuel Project Ofice
Mai | Stop 0622
Washi ngt on DC 20555- 001

DATED thi s day of

11

1997.




